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Iibstract' 

- ^. Tfais paper explores some of the implica 

cross- ownership, of newspapers and other madia in a sing 
the role of the Federal Communications Commission (FCC) 
Department of Justice, and the Federal Trade Commission 
-S^?''''^?^ national >Qlicy*f a vorihg a deconcentration of 
■edia. It describes the^ history of FCC regulation of lo 
concentrations,- looks at the potential hafms and benefi 
jewspaper-broadcast media cross-ownerships, and propose 
distinguish between behavioral problems and structural 
further suggests that the Department of Justice should 
antitrust action for behavioral monopolistic actAJviti ' 
concentrated owners and thaA the FTC should look 
concentrations under Secti^ Five of the Federal 
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LOCAL MEDIA CONCENTRATION: ' ^-^ 

Ad Hoc Challenges to Media Cross*-Ownefs ' 
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1.x INTRODUCTION , 
X^. One irbny of the Conununicatiojis Act of 1934' is that- a 

law that was enacted in part to temper media monqpolies has- 
' ' ■ ', ^ • , ' ■ ' 

instead fostered their growth. In many cities around" the" 

country one interest controls extremely large shares of the 
local advertising and outlet^ for effective mass communication r ' 
Shares of the market are* sanctioned in ^newspaper-broadcast 
combinations, that have been considered prima ^facie m^^ibpolist/ic^ 
m other industries. This 'is so despite a national need grduftded 
in First Amendment a,s well Si's antitrust principle t^t th^ ' 
majcimum diversity of 'information sources is essential t67?t^e 
public welfaare. * A^/ 

In FCC V, National Citizens Committee for Broadcaitinc 
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(NCCB) , ' the Supreme Court last summer af firm^gd thei^Federal 
^Communications Commission rules barring future creation or 
acquisition of cpaocated Newspaper -broadcast oov!3DA^^xon^ in / 
the same market.' While the Commission required divestiture 
where one party controlled the only, daily newspaper' and only- 
television/ or only radio aviation ^ in 16 tiny markets around 
the couhtryi ^he agency with Supreme Court approval grandfathered 
the r;emaining cross-ownerships.' " ^^^^'"^^ • 



^ , 1*he-. Supreme 'Court* left 'open, however, the question- o2e the" - 
^.^§tandar4;vfor h^juring, leadin^g towards denial of renewal .or d'ives - 

t>itiire;,.. in aa hoc challenges to^ individual concenttatjed' media 
•owners.; ■ y , \ ', * . ' ' • * 

My^t|iesis is that thef- FCC, 1ihe. Department of Justice and 

' ■ ^ ■ . 

^the Federal Trade Conmiissi6n each has . adi important role still 

to play in enforcing national policy favoring a deco^icentrat-lon 

of local mgLSS media,. In describing^ thes.e rolias, I first look at^ 

theMaistory of FCG regulation of , lodal me^ia concentrations, then . 

take a closer- look at^ the potential/ harms anji benefits^ of n^gws- 

paper-broadcast cross-ownerships, /ir conclude with a proposal 

for distj^guishojpg at' the. FCC be tWjfeen behavioral problems, which 

if ■ t / ■//■■ 

should lead to*,sancti.ons which* ifnclude denial or '■fotteitui;e of 

a license, on the one hand, ema^tructvural problems whi*^ should 

result in divisstitures on th^ oliher . V . . . * 

7' - * ' 

similarly, I suggest that ^i^he Department of Justice should 

'/■/'■ \ . 

bring actions under its arsenai of antitrust laws in the federal 

couort^ for behavioral monopolistic activities of concentrated 

ovJrners. In addition I s^ai^l , suggest that the Federal Trade 

Commission could look at ifedal media concentrations under its 

broad authority under Section 5 of the Federal Trade Commission 

Act to prevent "unfair irjethods of competitioiTp^Tinclxjdi^ig cinti- 

competitive structures Thi$ Should lead to' a vigorous and 

competitive enforcemeril; '^f fort to foster vigorous and competitive 

mass media/ This is most important in the mass.medfia industry - 

singe/ a:s the Supreme Court has observed^ "Speech concerning 

public affairs is more than -self-expression/ it .is the essence. 



of . self-gdvernment. " . And,^ "the cohs.uirier's interest in ■ t^'-i^e^-' 
fiow .of 'commercial information y<-::may bdi^as keen, if n^t 'keener 
by far, than his interest in the^ day ' s most urgent \ pof^ticai r 

■ debate.*^ '"^ . ' ' ■ ' . '^V/: ■ • a' 

Simply because the , FCC 's ni l<s § db not break u^ ' existing . 

' • . . . / ^ • '• ' • • 

>9f OSS-ownerships , then, does rlot^me'an'';that our national conmit- 
ment to diversificatioti of information sources Aeed be dimin- 
ished on case-by-case approach. 



H. A BRIEF HISTORY OF CHAU,ENG£§ To' LOCAL .CONCENTRAflONS' ; 
.. • ■ OF MEDIA. GONTROjt, ' " vi. . ' ° ' • ' ■ - ' ' ' • - ■ 
_ A. "The Broadcast Licensingy/Stheine - 

Under, Che Communications Act of, 1934,'* Congress . 
delegated to the Federal Communic3t,.ioih"$ Commission the duty 
to^ license broadcasters -^f or three-year renewable terms. . ^ 
When, atf^pplicant files for renewal, others can also' apply, 
to operate on that frequency. In luch a case, or whenevet/ 
^ there are mutually exclusive applications for broadcast ' 
facilities, the FCp holds a comparative. hearing/, 1? 
'' first determines Vhetl^er any applicant is disqualified from 
opera^Jing a ^station on legal, technical, financial or 
chatacter^ grounds. ^ If more t^an one is basicafty qualified * 
in these categor^j> the Commission "^pj| determines which is .- 

est qualifie4 /or the ensui^ig three year teLrm. 

f ■ J ^ ' 

In adopting this Act and its predecessor Radio Act of 1927, 

Congress deba^^^th^^ssue of monopolizatfion^ of ^ the broadcast 

frequencies.^ As Mr. Justice 'Frankfurter observed, "Qpngress 

moved ^under the «pur of a widespread fear that^ in the absence 

of governmental control the public interest might be subordinated 

to monopolistic-^domination in ^the broadcasting field. "'^ It r . 

therefore provided, in addition to the "supple^and flexible 

public intejrest' oonvehience and' necessity standard, ^ the duty 

and authority 'within tha Commission to (1) establish rules regu- 

lating "^h,ain broadcasting" or networking, . (2) "to encourage 

the larger and more effective use of ra^o in the public inter- 



est," « and' to dis€ribute li.censes '.'among the States and 
nit:^s is to provide a fair, ef f ipient . and eq[uitable distri 
butfion of radio service tp each of the sdme. "® 



B. • M'uitiple Ownership Rules 

\ In. series of rulemakings beginning iri<1940 the 
FCC proceeded, to limit broadcast ownership on bot^ a local 
and national level. Thug, the Commission restricted one 

licensee -to .pp.erat ion of only one FM radio, ^ one AM^O ^ 

■ ^ . ^ 'i' ' ■ ■ ■ ■ - " ' 

and one commercial television frequency^ pey community. 

It limited to, one the number of networks which an entity 

. ' . ■ ■ \ 

could operate . in a singl6 community, ordering in the ^wake 
a break-up pf NBC's Red and B^lu^ iNetworks . 12, These are 
generally kripwn under the mishomer of "duopoly" rules. 13 

In the cases of FM and TV the duopoly standard was 
imposed prior to widespread licensing, and no one was^ in 
violation of 6he standard at the time -6f promulgat iori. • 
In cases o^f AM and networking, the Commission allow'ld 
licensees six months to .comply by divest iturej-^ 

Th^ reasoning for- dUopply^ prohibitions is . twofold. 15 
The underlyng interest in first amendment analysis is 
that the public's right t'b receive informatu)n necessitates 
the^wldest possible^ dissemination of^informafeivpn from' 
diverse and antagonistic sources. 1*6 National antitrust 



policy, .in addition, favors a competitive situat ion--here 
.forij^e advertising dollar — especially in an^ industry 
whe^^market entry is limitedv^^ . Th\hs in both the 
economic^marjcetplace "and* the marketplace of i'deas, national 
policy ..favots ^competitive local media, so that the flow of 
advertising; and other information essential t^ self- 
government .and the;search for truth, i§ unimpeded. In--^his^>' 
connection, the Commission has , been upheld in acting to 
prevent the possibility for monopolizatidn or abuse rather 
than to await the f.eared result. 18 
f ' ^ Basically the same i?^tionales have beeniMj^d for 
nationwide lim%fS):5.prr broadp4sting . stations , for rules . . 
restricting, (1) the networks . f rota spot sale&^representat ion, 
for a*f filiates, 20 (2) television station/^ from owning local 
cable franchises, 21 (3) networks from ovming cable systems , 22 
(4) telephone companies, from owning cable television 
systems, 23 and (5) in connection with other factors related 
to. 'the adoption of the' Prime Time Access Rules,24 networks 
from owning syndication companies. 25 

Interes tingljT, in each of these cases the Commission 
required divestiture within a certain time limit for com- 
plianceNtfit^ the new standards. 26 On the other hand, 
divestiture was not required where the Commission tightelted 
its Standards for measuring duopolies in 1964,27 nor in 
the multiple ownership rulemakings from 1970 on* 28 



C . Ad Hoc' ConsideratidQ^^gf^ Diversification of W 
^ Med i a - Cross -Ow/ersh ip . "T^ V : ^6 "vv 

While the FCC was considering Its^tiMin br^ 
casting and first multiple ownership ^duopoly) i\j^fisy:%h;i 
also locked at the issiie.of newspaper owr^rship xja^id:-' , r 
^ stations •.29 jt qpt^d, however, for ad hoc cons ideratipri , 
\ of the problem/ ra^er than rulas, stating -its intehtibn 
generally not to /'peirmit concencration of control 1^ 
hands of the few to the exclusion of the man^ wha jaa^-lie^^^^^ 
- equally well qualified to render ^ such public servic.feasf; ' 
• required of ^^^J^ensej^ \ . 

Generally, however, the Commission has granted appli- - 
cationst for media cr.oss*owners where (1) they wereAwitbfti 
the specific mult iple ownership rule.s, (-2) where no like- 
I lihood/ of abuses could^be shown, (3) where a monop'bly ^. 
situi^tion would notNsensue, and (4) where other" non-media • 

icants^ were not alan applying for the *same frequency at 

J • , ' . .'^ 

the- same time. Tb^^s, in the cases^ where a^-frequency was. 

/available and only one applicant applied for authorization 

/ to operate on it, the^^CoHnplss ion usually made the grant to 

^ qualif ied ' applicants who nevertheless owned loc'al or nearby 

daily newspapers . 31 Simi,larl> assignments and transfi^rs 4 

of broadcast stations to existing local newspapers have 

mostly been approved, as h^Ive renewali.32 with a " k 

few notable exceptions33 newspap*6r ownership ^became a 

cri/cial negative factor under the diversification*- criterion 

•5 in contested comparative licensing procetedings',^^ 



^ :Iri:'cotopa^^t:ive^piioceedin^ prior to 1965 ne^^p^^ei -V 
^ ■.:^^^i^'x;el^e^^ On the ane^^^i^-^jUhe'f^ 

.Xy je^^s^^^ cO^ii^Vy ■. '■^ 

.'^■ .i;nvoIvemefnt, service and f ani^^^^^^ "It showed; ^burh^l-;!^ 

•- . .A'stic .e:?petience, aii.d ft usvaUy.gu fixiantiat 

qualif ication . 35 C)th,.-tbe- ^tber iTkny cabined ownepsh ip ■ ' { 
^ . , would des sen the diversity of information sources' in the v- 
^ , v/iCjjtoni |( const-itutibhal factor at? least siirce justice ^ 
* „ ••• ■ '^ac-k's famous adage in / ^Sociated Press v , United States.. 36 
/ y'^ . ^^^^ ^ ^eridment "rests on the , assumption that l^^^^ ■ 

' . ? widest 'possible disseminat-idn of info^matidn frdnr^ verse ^ ' 
. r ' ■ ' and antagonistic Vburces is essential to the welfare of' /t6*e 

' ^ 196^ Che ConmissionVs cT>^^ licensing ]proces^^^^^ 

N .. ■'■'^"^ in need -of direction and consistency^ finally' receiv^^^^ 
V . ^pe. In its Policy Statement on ComparltTvV Broadcast ' 
■ V Ke.arings 38 the Commission stated as its . two basic • licens- 
^ ^ ing^cri^teria ^he "bes.Jt practicable service^' ttfe public" 
a and "diversification" of the media for mass communication. , 
.. Although these criteria hardly resolved the dilemma of the 

/countervailing characteristics inherent in media applicants t 
. for new. J-icense^, nevertheless, by the time of the- Policy 
Statement, a lipcal daily newspaper had already been effec'- 
tive-ly l^arred- from obtaining a new co-Located broadcast 
license in^ compa-fative proceeding. 39 The spectrum began 

X - • ■ ■ ' 
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'^7'^- '.-i-^o^^^ v^:4^ •;:hii?th;::W:itfe^aj^ ^challenge 

'/ J J'}:-U -^-0^ Iti. WHDH ifie !:^^ a-, compatat ive 



--'/ . 



^^bf propeeci/itig/ i^tl\^lyingv; a renewal ' ^ji:p:Ii*r 

:> i t an i umben t ; ' fbur^-mori 

•rafi^^ compared"^ the- a^ 

^o^Ilcy: .Statement . \ Whil'^ tbe' PojiG^yj^S^^^ 



'.^^i^^.: t^^^^^ was not inteiiii^^^^ f'ot^t^ie 
;sii£tiat:i<Dii f ^2. ij-g applici^rron I'd this 

recdnsidetat ioh) on the, fact tbpt ; the ' applicanl^ had ,npt Wld 
a- regular three-Vear ' license. ^3 ::;[;^;p:;'-,;;;\, '■:::'y-'^y ' v:-. 

The incumbent, which was cross-owned - by. the " Boa ton Herald 
Traveler , lost its licence, then not because of \sp.eci fig 
abuce, bu^^ecause the public intjeres^ would be better - 
served by diversified owftersWp oSe the' major media/outlets- 
in Boston. 
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- - i^i^"^^^^^ ^ ^; '^gife^ s s i^iv- <ifi^^ igiiat^ epiiijj^s^n;; ttje renewal ' v ' . '/^^V; 
af pli;c a t i-pi^^^ 

\ ^^^se^ -i ^ s u es ; wer e dssi gn^at e;d not on I7 on .-thfe jalttged •: -^i .'fe/ ^ • 

abus es b u t also on\^Wt^^ther7^h^ app !;!<: ant po s s s e^>:an' '/v' ^'.--^'v '•V;,» v 
: und ue cd n pen t r a t i on of control over; Ijje^l medid" of mass , ; ... ■ ; 

. : ;;v v Ih .^nothei? .slgniif id^nt^ develbpmenjt the Coinmissiotl ■ 
'^■y'^:^^^Vk^^^^^^ Broadcasting's appUcatioh - 

; y for a^ tele vis i5«^,st'at ion in Cheyenne, Wyoming, where it • ' 

.ei<>nt^?i,i^].e^:Jhe^ tiiewspaper ,y only tel.^vlsioHv^^y Vcable ' 



' : the TV 

• - ■ ^ :s ^iti^ion-^^m remed i es cotit^emp j!,|Aeid^by h'ear Ing 

' ^' 'With Justice cPepaftment and citizen group pr^si^^ 

» Conanission finally decided, to look again at tfie cancen- V 

; y ttatlon issue in a broad r u lem^ifc ing rather thah^by ad hoc * 
, decisionmaking. Whesn it resolved a j)ending rul'ema.king^'in 
'. 1970 to bring -local televlsion-radid ownership: with^ its • - 
: duopoly rules, i_^. , one broa'dcast station • to a market, 51,' 

^ . the agency concurrently issued, a /Further'' Notice of Proposed 
, Rulemakings 2 t© take intV '.account . newspkper.-^^^^^^ 
r/. . cross -owner sh i p andythe-^^^^^^^^ of divestlliJre 

I. . ■ : ■■■■ ■ ■ ^ :-v.v-- 

\; ' ' • « .'. . ■. ,.' ■ -V' ^ A . -. ■ 
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■i ■ I- - 

c D. i ^ocket 18110 any Interim Policy on' Media 
• Combinations \ • 
in the Further I^tice in Docket 1-8110 the Commis 
proposed to require divestiture of all existing TV-radio 
and all co-located newspaper -broadcas't combinations, as well 
a^ bar future such co;iibinations . -"It.'has now become clear" 
the Commission stated, "that^e mos_t significant aspect of the 
[•concentration] problem is the common control of television 
station^>»flpd newspapers of general circulation. . . . The 
public looj^ primarily to these two sources for its news and 

affairs." ^ 



inf ofnrs^ion on public 
^^airman Dean B 
fied the issue: / 



rch, in a concurring opinion, ampli 



Clearly, the media cross-ownership matter warrant- 
, ing the most attention is that of VHF-TV and the daily 
hfewspaper. There are only a- few daily newspapers in 
each large city and their numbers are declining. There 
are oply a few powerful VHF stations in these cities, 
^nd their niMibers cannot-be increased. Equally important 
the evidence shows that the very large majority of people' 
get their n^ws ift formation from these tvo limited sources. 
Here then is the guts of the matter. 54. , 



\ 



Meanwhile the agency was becoming more and more concerned 
about a^ piecemeal restructuring of the industry. 55 VJHDH 56 
Chronicle, 57 Mid*est58 and Frontier59 made the issue 
acute by the month. jB'y March, 19 70, ad hoc ad jUd icat 1. 
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hre^tenmg the established broadcast interests not 
4ith a restructuring of the industry, bfit with forfe; 
of jnult i-miHi.on dollar licenses as welL. 

^ased in part on rules which generally bar undue concent^- 
tions of local control J^f mass media, challengers had brougKt 
ad hoc cases before Dfte Commission ^ usually seeking to alleviate 
an unique or peculiarly egregious lopal situation. 61 "The 
Commission set a couple for hearing, ^itidt^ssing the specific 
abuses as well as more general issues of concentration. In 
• Chronicle , for example, the parties gathered evidence not -ojily 
on the charges that the parent company used KRON-TV's news and 
public affairs to gain competitive advantage in its quest for 
CATV franchises in outlying communities; They also gathered 
evidence on Chronicle's dominance over the means of obtaining 
information in the San Francisco Bay Area. The hearing examiner 
^found, for instance, that 10% (or 400,000) of Bay Area residents 
receive their news exclusively from Chronicle outlets, 62 

But where cross-ownership was alleged to be per'^e con- 
trary to. the public interest, as in the D,C. Federatiop of 
Citizens Associations' letter complaint agaic)st chSC^astilngtou 
Post's ownership of WTOP-TV, the Commission declined action 
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'nk that that issue would portend of . an overall restruc- 

of the industry. This, it held, sbiould be accomplished 
iulemaking. 63 ^ • ^ ^ 

I The rulemaking, ,then, came in the 1^70 Further No t y^ 
in Docket 18110. \The Commission proposed a newspap" ^ o 



duopoly rule with di\^&sciture. This would rebedv boci 
■ Commission's stated "concerns' abbut implementing effective (^diver 
sifi^c-ation over local media control and the unstated objective 
of assuring worried media conglomerates that, at fhe least, 
they would not forfeit the value of ^heir licenses,' as 
. WHDH had.' 

. Any -overall restructuring' of the industry woi^d have 
to awaiyt the five years' that Docket 18110 dragged on. The court 
of appeals-, faced with attaicks op the Commission's policy of 
deferring ad hoc challenges • to the rulemaking, waited patiently 
for four years.' But a majority ofthi^court finally told the ~ 
CoiTunis§ion to act on the rulemaking within 4 0 days 'or have the 
individual cases judged on their merits. 

4 

Rather than restructuring, however , the Second Report p 
aijd Order in Docket 18110 grandfathered exj^ing croSs-ownet s» 
in place, with minor except ions . 65 Res ttucCur ing would have 
CO audit voluncacy sales by media owners wheieut^un a lk-w 
prospective duopoly rule would bat acqudsiLlon uf new^pape. # 
broddcd^L OL TV-Lddio cr os*; - owner sh i p^ . 
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, This result would not serve the needs of cross-owners, 
however, who sc TlT feared 1<ds ing> their licences in a compara- 
tive renewal context. AAnd the Commission moved to protect 
those grandfathered by the rule..' A rule that began as a- 
sword to force divestiture ended up as a shielql ^n ^ ^•^^ng 
cross-owners.^^ Couched the -context c i^f.^^a* . 
renewals, the Commission declared that "abisent^^J^howing of • 
economic monopolization that might warrant actions under the' 
Sherman Act, it would Jiot be' our view thaf such (concentra- 
tion of control] arguments would raise valid issues necessita 
ting the designation of renewal applications for hearing. 68 

The Coifimission took note o'f none of the allegations 
raised in the petitions to deny which had been deferred to 
^the rulemaking.' Now the rulemaking would be used in effect 
to immunize existing licensees from ad hoc challenge . Any"^ 
overall res tructuring ^of the industry would be done through 
rulemaking, ands^that was essentially no restructuring. 

This conclusion was st'fongly reinforced iij^ ^ series/, 
of subsecjuent FQC actions: 

(1) It rescinded a rule requiring television station 
divestiture of cable television sysci^ms in their service \ 
area, 69 'Although this rule was in existence during the 
pend^icy of Docket 18110, assuring chat TV^cable cross- 
ownerships would not be a problem ioc local communiLieo 
"in- Che fucure, the Coaimiboion based bubtjequenL l c 

cladioti of Che tale un ics ocaciddtd "cgLc^iyu:D" 



1 0 



concentration (no competdn^ ilncomin^ signal? to- ^ newspaper- 
television -or newspaper -^ad i|) abso],Mt)5 "Tnonopoly) from 
Docket 1811-0. . , 



i 

i i i 
I I. - 



(2) -The FCC l^erminated^ proceqHdkng^s pending on newspape 
cabl^ television cross-pwnerships -^O^^nd' on conglomeCate 
ownershio -of broadcast propert ies . -^l . 

(3; Tn denying reconsideration^6f- Docket 1811, che 

/ \ s ^ 

agency declared- that where new egregious monopolies'' were 
created frOm remov/al of signals which presently served 
to grandfather combinations , no divestiture w^uld be 
* require<i . -^2 

(4) In a sek±es of individual <;'ases, ,the Commission 

^ f ^ 
dismissed pending petitions to deny individual license 

ren-ewals of cross-owners, basing the'^SN^cisions an the pet: 

tioners' failure to meet the abuse or Shearman Act standard. 73 

(5) In one case where a hearing -Was designated on 
alleged abuses, ^4 and a strong Stierman' Act ' showing made, 
the Commission declined to design^teja general issue on 
undue concentration of control, stating:. 

The Commission has neither the experti^je uot 
the statutory authority to enforce the aiitl- 
^ t^ujsL lawd In Its Lc^ulaclon ot che bLoad 

cast lnJu:5»ry [ t Jtlf Oi cca.enC Ot Lli^ 

:>heLaiaii ACL a.iJ ^i.^Ai^t StdCuLca tc^La 



^ Li w V e: L 



. j: : r- I. \ 16 ' , _ 

" . • . On ap^l.of Docket 18110 the O.C. Ci?c-uit re^versed 

withj a^^engeanea.'^^The Commiss ion ' s. prDS|)e^tive standard 

thacf c^oss-ownerships were contrary to the public interes^tf^ 

could- not be. squared -in the cautt '.s mind with an^rder that 

allowed existing .onets to remain. As the Commiss'lo^ ' stated ^ 

"[I]t is unrealistic to expect true diversity 'from a commonly 

.owned sSat ion-newspaper comlj^inat ion . The diji/ergency of^theii^ 

viewpoints cfinnot be expec^'ed^ to ^ the same-^s.i'f t^ey were' 
... 77 • ' 

antagonistically ruB." C The court determined that a ' 

presumption for divestiture existed. The Commis-sion 

accordingly misappli^ed . the 4)urden of proof in the proceeding 

by placing it on those favoring divestiture,- to show speci-fic 

abuse ^rom continued existen6«.j>r^rtv^cambinations , rather \ 

than on the crosfeowners, to show how" conCin\jat ion would 

affirmatively, serve the public interest 'ip light^f the 

Commission 'B^generallycontijary findings 'in the prospective 
aspect, ofj^^tt^e^^^r^ceeding. 78 - 

Having '.reversed . the entire rulemaking; the court 's 
only attention'^to the Commi^ssion ' s ad hoc standard was in 
a single footnote^; Noting that the Second Report "solidifies 
the position of Existing combinations by making petitions 
CO deny more d i f f ic ul t , " the court of appeals . c id icu 1 ed 
Che agency's ocder-on this scoce. "Wichout ceasotied ^i^ 
c'jsbion," the court no^ed ihat ihe FCC had -abandoa^J 
fofroer f^oiicy of allowing"^ t^cLiL ioncLb lo J = ny Lh= o^^.ol - 

CuniEy LO -deilionSLtaLe iu ciu\ oi.c ot s = vccal w.y=, Ll.aL 
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cyoss-ownerPhip '^arm^7 ^ public interest ." Finally ,j the 
/o,u;rt quoted fjon^ytjifi Commission's WGAL-TV decision where tjie ^ 
fCC^^declined as in approp relate to duplicate the functions 
other agencies applying antitrust' laws.^ff 

The^Sy)prenio Qourr re'ver«ed, recogn ~ ^ . f^: *:he f > 
tifii6 a "legitimate renewal exfJpctancy" in broadcas t^J^cens ing . 81 
Basically another (ijiapter^f a bo6k on deferral to adminis- 
trajtive. agencies -reinforced by the ;Be,cent Vermont, Yanlcee Nuo^ 
lear Power case. continued i^n'the Pacini fica case,^"^ / 

the unanimous re^^ersa 

l84 found the FCC's concern for local 
ownership, economic d^^srupt ion to the industry and continuity 
of ownership to legitimately outweigh the agency's f utij^e , 
promotion of ownership d ivers if ication . 85 The Coui^'s 
message to the courts of appeal,s was an unmistakable VKeep 
OCit." . 

Yet Mr . Justice Marshall 's opinion , cent inuj.ng the 
f ootnoCe/discourse, seems to have also differed with the 
ad hoc approach of the Second Report . Distinguishing between 
the comparat ive and non-comparat ive renewal situaG ions , the 
Court first pointed out that diversification would temain a 
relevant dotnparat i ve cotls ider at ion in the foL'oier.^^ iL tiien 
cited Che FCC*s sLaLcd standard foL bcLLin^ a cencwdl a^/jjliv-^ 
Lion for heatiu^ dLfi)enL a compeclu^ apj^licaiiL^ 11^-' * 
Sufficient showing . , . wt spec i f 1 . uLiibcb b.y a coiiui.wii owtjt. 
or o f e coiiom ic aion^./^wliii^Llwii o t Lti*^ oull Li,tiC w.^ulU laCt^ 
the Sherman A^c . 



Sig^ificaJitlyf however, the opinion scHl^proGeeded furth 

. ■ ■ ' ■ ■ * • • " ■ ' ^. ■ 

,ca€x do^a not. inaxa clear t^e exteiit ta whiclv 
raearings will .be available on petitions to deny 
renewal that do not' allege specif ^.c abuses or 
economic monopolization. 'CoVmsel for 'the Coram/s- 
♦sion informs us,' however, that the Order"\tea&=^ ' 
intended to "limit [ ] such feallengers only to 
the extent that [the Commission] will" not permit 
them to re-argue in ^^n adjudicatory setting the' 
question already decided in this rule'-making , i.e 
in what circumstances is the continued existence 
of ^co-located .newspaper-broadcast combinations 
per se undesirable . 88 



This -point was then emphasized -elsewhere in the opinion 
where the Cqurt observed that economic monopolization and 
specific .abuses were- not the sole grounds- for renewal challenge 

Thus the Court has left open the question of what stan- 
dard should or must be applied for ad hoc media challenges.-^ 
The limits were simply tha-t forfeiture or divestiture of 
combinations £££ §e^ could not be relitigated in the renewal 
context, but. neither could petitioners be foieclosed from 
raising anything beyond specific programing abuses or Shermm. 
Act violations. What then should the standard be, and where 
should these cases be tjeard? 1l appears LhaL Lhc i^uy^^m^ 
Court's opinion in FCC v. NC Cfl has raised mor.. qu.sCiuus w., 
this paLticuldc score than it. has lcsoIvcJ. 



Ill- . A O^SER LOOK AT CROSS -OWNERS HIP . • " 4 . 



*ndei 1^ xag i^ases for crosso\^erT 
sh^.p r\g.es: ^Re dual grounds of antitrust policy in. favor of 
decoriQentration , especially where entry *Lnto the market is . ' 
limi'ted, and first amendii^nt , values Ui diversity of information 
' sources. How importMt, 2u:e these "fSeters? , ' 

The Commission found them very important, in/^ado^ting pros- 
pective rules, but emphatically ^ess important than assuring 
that existing cross-owners could retain their current, some- / 
times concentrated positions. The question ±i, what should ^ 
dpne, if anythin^g aQjogit existing concentration^* Qr~control over 
local mass media of communications? ^ 

Our first point of departure fc*f .^malysis is the factual 

•J. 

evidence of benefits or detrinlents from local newspaper-broad- 

cast cross-ownerships, and other forms local concentration. 

In a lengthy review of the evidence before the FCC in Docket 

18110, Judge Bazelon described the "25 major studies stibmitted 

^^orjf (1) the* effect of common ownership on station performance, 

(2) the effect on competition, ( 3). multiplicity and diversity 

of the media and (4) the economic conse^iuences of divestiture.^^ 

He then methodically undercut each one, a^jreeXug with the 

9 1 

COiiunlss ion that the^^t:udie;s were largely ii^iconcl u=>i ve . 

Th,e' Supreme Court's assessment differed not on the 
themselves, but on the conclusions the Comiiiis^oiuii vjould diaw 
from theai. it iield, contrary to ciie Court oj: At^t^oaia, lIxal < ut: 

; 

**staJ5ility and continuity of m^ritoriouo siervAuc i-»i.oviacsa L 



r± '-^wspapei ers as. a group vc . : lost,"'" Tr.r :n j..ci. 

^'^rred to F^<. iinding's that economic dislocations from high 

^interest rates, might prevent new owners from obtaining and air- 

* • ' • # * 

ing quality programs, and that local ownership would probably 

9 3 ' ' ' ' w , j 

decrease. .1 could take issue with' the eyid^entriary question'" 

of WJiether adequate evidence supports the idea^that gramdlE ath^ring 

.will general4^ yield better service to the public. In 'fact, 

Professor. Stephen Barnett h^s argued, NCCB has>argued, ^ and " 

Professors William Gonfiley^^ and Robert Prisuta^^ have since 

shown the opposite to be true — that t2Uigible harm is likely 

from local cross-ownerships. 

Dr. Gorralei^ has found, for example, that cross^-ownership 

increases news story overlap by X6.7%, that more than twice as 

mamy, crogs-c^wned TV stations never editorialize as non-affiliated 

statioi*^, and that 9.3% of newspaper— owned television stations 

receiv^ carbons of the newspaper's stories on an exclusive basis, 

no 

COTi^^red to 1.1% o^f comparable non-affiliated stations. 

Dr. Prisuta has recently found that, cross-own^d stations 

■ - •* 

a^re no more likely than .rion^-af filiated stations to present 
public service progr^puning, 2Uid that competitive markets aL<^ 

likely to lead to significantly more public service proyi:axiiiniii.j 

\ ■ 99 
by sta.t.lOu:i lii thta market thaix ixi noiicompetl ti ve mclJLKets. 

Fur tiieraioi e , ' we have Seeii exainpiea in crosia owxici-alilp 

i»iLuaLiuiio of '-appai. tin ti iiew3p<api-:i. elei. o^ic^ a ut the ui-OSd' 

/ ' 10 0 

owned TV aLaUitOn in ^L^^raiix listings, di 1 mi i i oi* a^j^i , . 

, . to . 



J 
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cross-sufcsi^zations, lack of editor ia|Uzing/°.^j and anti- 

competitive abuses in a pewspaper's refusals \Q^deai>T^th cus- 
tomers of, a rival radio 'station.''"^^ * While all of these alle- 



gations did not lead ultimately to license denials, in,,each * 
case the allegations w^re suf f icieintly demonstrated to make out 
at ^least a prima facie cacse before the FCC,^°^ ' ^' 

These tangible haums, then, from lactual case^ before the 

. . 

FCC and studies, demonstrate at the very least the potential - 
for anticompetitive^ abuse, for which the consumer ultimately 
pays, or* the potential for^.a limitlition or edDridgement of the 
public's first amendment interest in the free flow of information 
from amtagonistic amd diverse sources, 

' 

WhileV these grounds^ were used to bar future cross-ownerships 
and^break up egregious monopolies, the continuation of meritor-- 
ious service and economic dislocation rationale provided the 
Commission with the .impetus to grandfather all others. The 
Supreme Court's affirmance of the rules may have been ill^con- . 
sidered. But that is water over the dam. It isj most unlikely 
.that the question oV p'er se rules will be revisited by the FCC 
in the foreseeable future. 

Yet, in affinuiny tiie yrciixdra Lher d\il<^^, Li*c i3upA.«iUG v...ui.L 

haa apdwiriCally left "opp^^ncnta Ol Cheac CuaU>iiiatAuUa Lo\halL 

i-eracdiea in individual [ujl ad ho^j Lcuewai pi^ococdin^s "^"^^ 
And the 4ueaLioii now Jl ^ wii.uL it^iuciaicio cilo -.vailabl^ Zl..u j . 
^^lulii.y ^1. ^iidf 3 Li.^L ...J v^w.iOL., I. L wiii^ Llio ..... 
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IV. AD HOC CHALLENGES TO CROSiS-OP^jfi^S^EFORE • 
THE FEDERAL COMMUNJC^T^ONS COMMISSION 



There ar,e two basic and effective remedies attendant to 
license challenges at the FCC^ forfeiture or divestiture of 
V the license.^ And of coxxjjse there is ^a^ world of difference between 
them — often tens of millions of/dollars per television license. 
In divestiture the owner is compensated. for the license, despite 
the legal JLipservice to public ownership of the airwaves. In 
forfeit;ire,> whether by license denial or victorious competitive 
challenge, all is lost by the vanquished licensee save the resale 
value of plant, equipment and, inventory 

The FCC paid such little' attention td the issue of ad hoc 
challenges in the Second Report . that it did not even distinguish 
between forfeiture and divestit;ire remedies in this context. 
Nor did the courts on review. 

Yet FCC case law certainly does so, particularly in the 

area of undue concentration of control. In Elyria-Lorain 

109 

Broadcasting Cc^. (WEOL) , for example, the Commission desig- 

nated the 1964 renewal applications for hearing of Elyria, 
Ohio's AM and FM radio stations, where at appeajred that theiju 
coiranon ownership with a local newspapei. uaght coiA£ji.i Cute con- 
centration of control Contrary to the public IiAteretit. in 
Setting the renewal hcciriuy, ii^wovc^i., the Conaui ati i on i l i v^c* J i 

allowea roi the pobti JLbi 1 1 cy K,t J i v^ti l a lu jl :3iuiiiaj.ly iu 



o 



t dlveatitux-e in tiie dcs^ i ^li^a l i oii wj-dei Uu^J^Cc ^-.unCciiiCr cation 



j 



• - • ■ ■ 2.3 . , • ' , 

r ol^th^ Cheyenne, Wyoming me^la market. ) 

I submit that wherp th^e are behav;Loral abyises, monopp- 
lizatiofls dr. anticompetirt:ive actions by the licensee, the 
Gommissipn should employ its gamut of sanctions up to and inclu-^ 
ding denial of license. ^This' would include both comparative and ' 
noncomparative a;^newals. . . . ^' j 

•rf Where, hbwever,^the problem is ^isically a '^tructural one^^ 

that is, where the degree of concentration of local media control 

has reached 'a, serious point which is inimical to the public-— 

* * * ^ X" 

interest, then and only then should the Commission employ the / 

divestiture remedy. This again should apply to both' comparative 

and non-comparative ^proceedings, altl^ough under existing law 

it is questionable whether that can_be done' with comparative 

renewals. In 1973, however, Albert Kramer suggested a legis- 

. lative amendment t'o the Senate- which, in effect-, wqxild provide 

for the winning challenger's buy-out of the loser at a fair 

112 - ^ ■ 

market, depreciated value. , 

In this way, the Commission's stringent standards for <xd 

h6c^ challenge to noneomparative renewals can* be viewed 

disqualifying factors which, if established, would warrant 

^forfeiture. Yet the Supreme Court's dliowdhce fo^- additioi^^i 

challenges ^^ulU aIs^ be met by ics^s stringent criteria Zul Li.^ 

CllveStitUro i.eiue^iy, ^^.^ai. oii t i y w<a^ tlie c^ac: pXloi. to l^'ac 

aJlv^ot^ion v>E tiie i^^c^^;;^ Kepo jL L^in i.wckwt iollO. 

A -l^jLcsc of -oon^e!! tr^Lloii oLauClfai. J E^J^ 0^1. 

buiL.v,*^ Ci»;= law iieaLly ll 1^ a . i iui i a l :q y> l <^ . ^i. t^ ^lImjx ^ 

. lAJ 



EKLC 



/ 



of reiitigatring Docket 181^0 on' a case-by-case, basis sinCe a . « 
newspaper-broadcast cross-ownership would not be per se pro- 
hibited. Rather, the Commission would set ^ degree of congen- 
' pxation, say 6 0%, ^^^hich would raise a prima facie.>6^e of undue 
concentration- .At that ."^oint*, a hearing xrould be .ox^lered' which 
would delve in£fo the following^ areas — quoting from Elyria- 



Lorain: . > ' 



: • • • the^advertising^-roactices of the* stations and 
newspapers,' with particulajt regard to an^ joint, rates, 
or discounts; the .present*-^d proposed staffs of the^ ' 
stations amd' newspapers, with petrticula-r regard' to any 
emplcJyees, of f iceirs ,*br directors of the stations who 
are em^.loyees, officers, or directors of the newspapers; ' 
the extent to which the stations and newspaper^-^ely on 
the same source^ for"; material ^for* broadcast o^ publication; 
the national, state, and lo^al political dist^rdicts served 
by the stations auid newspapers; the market Meas served 
respectively by^ th«, stations and newspapers! the , other - 
broadcast and media services avail2d3le to tifre areas in 
question, with particijlar^egard to (a) th^ amount of 

' coverage these other services devote to local affairs"^ 
of^ the communities prim^ily served by the applicamt's 
• stations and newspapers ^and (b) l^e extent to which these 

'Other services aompete with the applicant's stations and 
rjfewspapers for advertising revenues; and sucrh other facts 
as will 'tend to demonstrate that the oper^ation of WEOL AM 
. ^ & FM by Lorain County Printing will or will not result in 
concentration of cc3ntrol over local media contrary to the 
' / public interest, 

> 11 4 

Furthermore, as Professor Robert Bennett ^iid Giexi H^Liu- 

115 - - 
sou have ably arguea, the FCC should apply Clciytou Act 

SecLlon 7 audiysis to XL^a liccnsl act Ions - Wiiil c tti<t 
laedlp, the CiayLon Kc^ appiica Lo alX mery^o olnoo l^bO v^hich 
Thus ^Ll^L ca .>4u 1 a i L I on ^ sJ»>uiJ ^oi. L 1 i - l til 1 L a*i^ L^i.^^/ai 



grandfathered stations a$ waiver requests by members of the \ 
public from enforcement of the grandfathering rule. If the * ^. 
underlying goals, policies and reasons for the rules woul4 be 
better served in a particular situation by* nonapplication of the 
rule", . tshen gtandfatherdLrig should be "waived," and divestiture 
, prdered over a reasonatBlip period of .time. ^•'■^ ^ 

4 * ^ 

For example, if a non-local owner with an average or 
poor broadcast record held a significauit share of the local 

media meurket, amd, . divestiture could be accomplished without 

. ■> 

■■ * ' ■ '■ - 

. severe economic hardship, then the grounds for grcindf athering ~ 

coritinuation of meritorious service and av^odance- of disruption 
; to the industry — would not pertain in application, to that 
ylicensee. In that case, the rule in 'docket 18110 should not 
^protject that licensee from divestiture. Perhaps a showing 

should also have to be made that' the best practicable service 

to the public in "that market is more likely from another ^ 
' licensee than the existing one, although that showing should 

not actually have to produce the other licensee. ^ 

T'he beauty of the ad hoc ^^proash is that it does allow 
the excellent newspaper-broadcast combinations to remain where 
thiay serving the public. Yet it doefe not give the absentee 

owned^ mediocre licensee a base on balls on the' basis of some- 



one else's batting average. 

Another advantage is that it facilitates scrutiny of all 
aspects of concentration at one time. Thus, without violating 
the letter of the present cross-ownership rules, a licensee can own 
the only newspapers, only VHF television station, only two radio 



stations, only cable system, only movie theatres, only sound- 
trucks, only printing press, only hillboards, only banks and 
•virtuany anything . else, but still be grandfathered if there is 
but one incoming UHF," television signal of primary strength in 
the market. Indeed, even' if that UHF station later went out • 

of business, th'e Comiaissiofi's reconsideration order would not 

* 1JL7 * C — ^ 
requxre divestiture. . ■ Assuming no abuses aild an inability to 

show intent to maintain or use monopoly pow*er>''" the Commission 
would do nothing under existing law, . 

While this is certainly ah extreme hypothetical situationv 
the point is made. In an ad hoc degree-cf-concentration ^approach, 

the Commission would be able to look at TV-radio-newspaper-cable- 
'/^ .... 119 ' ' ' ' ■ 

MDS- and-other local combinations even though they did not 

violate the narrow focus of each duopoly rule. 

The play 'Of non-media aspects on concentration is particu- 

larly interesting. While the FCC has 'terminated and hidden 'its- 

Conglomerate Inquiry Task Force Report its preliminary study 

indicated a basis for believing 'that conglomerates . sometimes use 

-thexr media propertie,s for* their own business purposes. The 

Task Force found. questionable in-house dealings by two of six ^ 

> 122 

licensees studied in a pilot stiidy, and the f acl^ that tOie 
Commission- still keeps the final Report secret six- ye^rs after 
it was writt^n^. raises serious questions about just what is in it. 

The cruciaJL point here is that- ad hoc scrutiny of local 
concentratior^l of control should be' pursued and encouraged by 
the FCC, not effectively precluded. In the\pa3tf conglomerate 
ownership has caused the Commission grave concern, as. in 1948 



when the Commission even preferred a local newspaper owner o^er 

- a competing, non-media applicant associated with the local indus- 

. c ' ' 123 * ' 

trial company that dominated the city, . ■ ^ 

The next question which arises isr how to view a cable system 

commonly owned by a concentrated local media entity a Does it 

expamd the opportunity for .alternative distribution of views, 

news and advertising, or does -it further concentrate control of 

the medi'a i^ that entity's favor?. More bro'ad.ly, what is the 

effect today of new teghnologies'*which proniise to provide 

localities with a plethora of new voices, .daj:a services, and 

chamnels of commiinicatibn? Should a TV station still be barred 

from owning, say,' a multipoint distributioh system^(MDS) ? 

Certainly, as long, as an entity. iias an interest in the 

ciudiexlce txining into o|^e Oheuinel, whether it as its own tele- * 

vision station, or to a lesser degxee, "a financial . interest in 

a pay cabl-e channel, the operator has a built-in conflict of 

interest from seeing th^fe^the number of local media outlet^ are 

maximized, .It is importamt, then, either to separate the pro- 

graniming function from the home distribution function, or to^ 

maintain a clear feasibility' for new entry by others into the 

local home delivery systems market.* 

This means that -government^il entities shoCild not allow 

existing media companies the opportunity to obtain dominsmt 

positions in new markets for local communications if there ^ 

» , ' . •. 

is limited e^try into that market and an opportunity to preclude 

>■ _ • * 

further expansion of services at 'a later time. 
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Thus broa^dcasters should not be cable operators/ o^ even 
common carriers in the .same localitiesv I am not surfe that it 
makes sense, however, to^ preclude common carriers from cable 
television, particularly if they operate the cable system as 
a common carriers 

I must admit that inclusion of cadDle in a local newspaper 
broadca$;^^ make's, it difficult to define the per- 

centage of media conpaiitration held by that entity in the 
.market. For, it xiannot realistically be mieasured by control 
over advertising) nbr strictly by control' over channels. Per; 
haps a measurement of access ,to audiences would be the t(est 
approach. \ ^ . • • 

^ Finally, theJre is sqmething basically unfair about a 
concentrated owner's getting paid even by its competitors' 
audiences, as TV-owned cable systems do. This could Joe con- 
sidered a^^vinf air jn^thod of cpmpelzitsaon by the FTC uii!^^ 
Section 5 of the' :Federil -^^r^idS^^^^^^^^ AQ^tj:,yij.|^ 



which I now turn. 



■/ • .-'■^^^^■^fe■.:/^:^^:•'■• 



V. OTHER FORUMS FOR DIVERSIFICATION 

OF MEDIA OWNERSHII? ^ 



As the^FCC stated in the WgAL •'television case; it "has 
neither the expertise- nor the statutory authority to enforce 
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the antitrust laws ... [E] nforcement of the Sherman Act and 

; . ■ ■ 

similar statutes rests properly with other federal agencies- 



entrusted with the expertise and jurisdiction over these matters. 
124 . . ■ 



The Supreme Court has held that FCC consideration .and 
approval of an 'action suph as a transfer of broadcast ownership 
does not preclude the Department of Justice from bringing an anti 
trust action in the courts for the same activity ."'■^^ Presumably, 
this concurrent jurisdiction woul^ apply as well to the .Federal ' 
Tirade Commis'^$)on ' s enforcement of Section 5 J^the FTC Act, or of 
■ ' Section 7 of the. Clayton Act . ■ 
• . ' - I am, of course, baffled as to why the FCC would estab- 

lish a standard fox its ad hoc consideration of Concentration 
O cases such as "economic monopglizartion under the Sherman Act" 

when it has neither the expertise nor authority to enforce it. 
But having, ceded away this function/ I believe it is incymbent 
upon the agencies with both the expertise and authority to 
enforce the antitrust laws to do so vigorously in the area of 
media conglomeration. 

The Justice Department brought individual cases before 
the FCC prior JIO the Second Report , ^^^but the "maddogs"*of the 
Antitrust Division, as the then cross-owned Washington Post 
referred to them, 'seem to have been muzzled in recent years. 
Certainly the Department should continue to bring the 
. egregious cases of monopolization before the FCC. Moreover, -it 
ccAild also begin to pursue these cases in local federal courts 
' where "cliscoyery is jnore obtainable, the judiciary is more inde- 
pendent, and the process more decentralized. 

31 
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Judge Warren Ferguson's ^^ai^ily Viewing Hour decision has 

•» ^ • 

demonstrated that local judges can be as or better equipped, to 

•• • " . • \ ' - . ' -'^ 

handle mfedia cases than the FCC itself. , In. the areas of anti- 
trust auid^the fir at amendment — the two bases for media diver-' 
sification — - the judiciary is more expert than the FCC. Fin- . 
ally/ the FCC's^track repord for backlog in recent years sug- ^ 



s ^traci 
5n\^/a, 



gests that even ^^a. crowded court calendar, the ti51e.it takes 

to get to trial>^ could conceivadDly be less , in the federal courts. 

But mofe to the essence of this conference, the FTC has 

a potential rple in the regulation in local media concentration. 

For example^ in 19^9 f the Trade Commissioi|i|^ investigated certain 

, allegatioris of mondpplist^ic news practices on the part of the 
' - 129 

Washington Post and WTQP radio;. Indeed the closing of 

that investigat^ign -'was cited by 'the station as a defense against 
ai general chajrge that^ the compauiy had an undue concentration of 
control of the D.C. media. And The Commission has been iliyolyed 
in. o^iiei: cases involving advertising rate practices and alleged • 
unfair methods -of competition 

Significantly, ' the^ agency'^ expertise is doubly applicable. ♦ 

TXie FTC 's« dual arms of enforcement patrallel the dual goals of 
diversification — competition serves the amtitrust Objectives, 
and 'consumer protection should promote the public's first amend- 
ment interest' in diversity of information sources. - The agency's 
expertise' in Advertising familiarizes it not only with the 

business of broadcastii\^g/ but with its customers as well.\ For 

■ . « , y 

the true consumers of broadcasting ;.s product are the advertisers, 
who buy public audiences from, the statipii^U ' 3 



The FTC's familiarity with market structures, .unfair* 
practices and other competition issues should enable it to 
view, the role of a broadcast station in a local conglomerate, 
or certain competitive practices with greater clarity ^than the 
FCC* • * 

Morfe to ^e general^ issue of local media concentration, 
however, would' be the ability of the ^FI^ to order divestituire 
of certain media properti^^gu^cfppil a finding of unfair methods 
of compBtition under Section 5 of the FTC Act* 

Iiy -FTC ^. Sperry and Hutchinson Co *> ^^^ the S.uprelne Court 
held t^aih a^fdnding^of "unfair methods o€ competition" or unfaij 
acts or practices under Section 5 of the Act need not encompass 
acts which otherwisie violate the l?5tter or spirit of the .anti- 
trust laws* "[Ujn^air competitive practices [the Court held] 
weria not limited to those likely ,to have anti-competitive con- 
;3equ:ences after the manner of tfce anti-t^st laws*"^^^- And the 
1938 Wheeler-Lea amendment to the Act" "Charged the FTC with 
protecting conisumefs as well as • competitors . "^^^ .rr 

The Court cited with approval the Commission's description 
of f actors it considers in determining whe^ther- a practice is 
.^j^fair despite its not being suiticompetitive or deceptive* ^ 
These include, inter alia , 

(1) whether the practice, without necessarily having 
been pi^eviously considered unlawful, offends public 
policy as it has been. established by: statutes, the 
common 'law, or otherwise .*v; 

• . '(2) whether it is. immoral, unethical, oppre^ssive or v 
• unscrupulous ; 

(3) whether it causes substantial injUry to consiimers 
•** 134 , 

' 33 ^ / 
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And in L,G, Balfour Compemy v, FTC ^'^^' the. Seventh Circuit 
affirmed the Commission's order requiring" divers titure by Balfour 
of ^a^^s^sidiary which had the appearance of .^p ' competitor in the 
•fraternity, jewelry market, found to be in. violation of Section 

■ . V ^• 

5 of the. Act. ^ ^ ■ . % 

' ■ ■■■ > ■ ■ 

Obviously there are • difficulties 'with aipplying Section 5 

tp media concentr?ition cases. But the combina'tion of a high 

degree of concentration, a general public poli^V for diversi- 

fica*tion^2md a particularly "oppressive"' cross ownership could 

perhaps icome within the^ guidelines for "unfairness" set forth 

above. It would bei higlily • beneficial* to .consumers as well as • 

competitors to diversi^ the sources for, .local • information. 



'it may take ;additiorjal acts , however; neithejr violative in 

and of tKemselyes o£ the antitrtist laws <rior specif jLc 'sODUses by 

'■ ' * * ' ' , ' • . ' * 

FCC stemdaurds/ to find unfair methods of competition. I have 

suggested one inherent in TV-cablef crossrownership ~ the- 

payment of money to the concentrated owner in order to watcEi a 

» ■ • 

competitor 's chsuinel. Certainly if the cpmmon owner is involved, 
as some are/ in having a covenant >f)assed in a subdivision that 
no outside emteAriiis be kilowedv the practice should be con- 
sidered unfair. Joint advertising policies could fit within 
the definition.'.-. Or acquiring a cable frcuichise but not fully, 
building it may qualify. / 

.4 : J . 

•I can 'certainly do no more than to suggest that the flexi- 
bility of both Section 5 as a statute and the TTC as an adminis- 
tratiyfe agency go far to recommend a close look by the agency 
at local media concentration. • 



Ih .conclusion, l' envision a vigorous effp'rt of vigilance . 

in the coming years by Congress, the FCC, the FTC, the Justice 

Department,' competitors, c.ustomers, and members of the publip * 

on the activities, pf local media conglomerates. With that many 

watchdogs, let's hope, .that these 'entities, so, important to our 

self-governance, will act responsibly, that they will provide • " 

the ^tablic with am unimpeded, tlean' and clear flow of infor- 

mation on all topics of ••public importance, that they will insure 
■ ' ■ . " , ' ' -A- ^ . ■' , . 

access to representative 'views, and voices- in their - communities > ' ' 

■ 1 ^ ■ ' • I 

and .th^t th4y will make fooLs of, their critics by maJcpLng the 



job" of 



Ltic unnecessaury . * 



• 4 vv," ' V 



*The author , wishes to acknowledge, with appreciation r £he help 
of Ms. J^eslie Rosen ^ a UCLA law student, and Ms. Doris Davis, 
administrative assistant/ in the preparation of this paper. 
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